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Main Petitioner: Tom Muirhead 

Subject: Involvement of the Scottish judiciary in the legislative process 

Calls on the Parliament to urge the Scottish Government to review the 
involvement of the Scottish judiciary in the legislative process. 

 

Separation of powers  

1. Under the separation of powers model of governance it is (broadly speaking) for 
the executive to govern, the legislature to pass law and the judiciary to interpret 
and apply the law.  In Scotland (and indeed the rest of UK) there is no absolute 
separation of powers between the judiciary, the government and the legislature.  
Instead, the system of governance in the UK might more accurately be described 
as a „fusion of powers‟.  Indeed, in the UK certain interaction between the three 
branches of government is considered to be constitutionally acceptable and even 
necessary for the effective functioning of government.  In particular, there are 
circumstances in which it is considered legitimate for the judiciary to be involved 
in the legislative process, such as where that legislation relates to court 
procedure and the administration of the justice system. 

Judicial independence 

2. Judicial independence is a fundamental principle of Scots law.  Practising 
members of the judiciary tend to avoid involvement in the formulation of public 
policy (a matter more properly for the executive and legislative branches of 
government).  Indeed, judicial duties are generally incompatible with certain 
political activities, such as membership of the national parliament or local council 
and judges are expected to avoid involvement in public controversies.  If a judge 
enters the political arena and participates in public debates - either by 
expressing opinions on controversial subjects, entering into disputes with public 
figures in the community, or publicly criticizing the government – he or she may 
not be seen to be acting judicially.1  In Scotland, the principle of judicial 
independence is now enshrined in statute.2 

                                            
1
 UN Commentary on the Bangalore Principles of Judicial Conduct,  para 136 

2
 Judiciary and Courts (Scotland) Act 2008, section 1 

http://www.scottish.parliament.uk/business/petitions/docs/PE1361.htm
http://www.unodc.org/documents/corruption/publications_unodc_commentary-e.pdf
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Judicial impartiality 

3. If a judge has a particular interest in a case, they are required to disclose it and, 
if necessary, disqualify themselves from hearing the case. The Bangalore 
Principles of Judicial Conduct3 require that a judge should disqualify himself or 
herself from participating in any proceedings in which he/she is unable to decide 
the matter impartially or in which it may appear to a reasonable observer that 
he/she is unable to decide the matter impartially.   If the judge has expressed 
views on any question at issue in such strong and unbalanced terms that they 
cast reasonable doubts on the judge‟s ability to try the issue with an objective 
judicial mind, this may constitute grounds for disqualification.   

Judicial oath 

4. In Scotland, judges of the Court of Session and the High Court of Justiciary are 
required to take the judicial oath, swearing that they will do right to all manner of 
people without fear or favour, affection or ill-will.  The common law test of judicial 
impartiality is whether the fair-minded and informed observer, having considered 
the facts, would conclude that there was a real possibility that the tribunal was 
biased.4 

Statement of principles – judicial ethics 

5. The Judicial Office for Scotland, which forms part of the Scottish Court Service 
and provides support to the Lord President as head of the Scottish judiciary, has 
recently issued a Statement of Principles of Judicial Ethics for the Scottish 
Judiciary.  The statement of principles is not intended to prescribe a code of 
conduct, but rather to offer guidance in the light of which judges will make their 
own decisions.  It is directed towards all judicial office holders exercising their 
offices within Scotland and covers matters including judicial independence and 
the principles of impartiality, integrity, propriety and equality as well as 
competence and diligence.   

6. The Statement of Principles of Judicial Ethics for the Scottish Judiciary observes 
that judges have “a legitimate part to play in the development of the law” and that 
“if a judge considers that the state of the law is unsatisfactory, he or she is quite 
entitled to draw attention to that fact publicly, or refer the matter concerned to the 
Scottish Law Commission, or other appropriate authority” (para. 9.3). 

Judicial involvement in the legislative process 

7. There are limited circumstances in which it is considered appropriate for a judge 
to speak out on matters that are politically controversial.  These may include 
when the matter directly affects the operation of the courts, the independence of 
the judiciary, fundamental aspects of the administration of justice or the personal 

                                            
3
 endorsed at the 59th session of the United Nations Human Rights Commission at Geneva in April 

2003 
4
 See Magill v. Porter Magill v. Weeks (House of Lords), paragraph 103 

http://www.scotland-judiciary.org.uk/Upload/Documents/Principles.pdf
http://www.scotland-judiciary.org.uk/Upload/Documents/Principles.pdf
http://www.publications.parliament.uk/pa/ld200102/ldjudgmt/jd011213/magill-5.htm
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integrity of the judge.  However, even on these matters, a judge should act with 
restraint and must not be seen to be lobbying government.5 

8. The Lord President, as the Head of the Scottish Judiciary, has a statutory 
responsibility to represent the views of the Scottish judiciary to the Scottish 
Parliament and the Scottish Ministers6 and for laying before the Scottish 
Parliament written representations on matters that appear to the Head of the 
Scottish Judiciary to be of importance to the Scottish judiciary or the 
administration of justice.7  In addition, the Scottish Court Service (SCS), the 
board of which includes judicial members, may give information or advice, or 
make proposals, to the Scottish Ministers on matters relating to the functions of 
the SCS, or the administration of justice in Scotland.8 

9. In relation to whether a judge should participate in discussion of the law, the UN 
Commentary on the Bangalore Principles of Judicial Conduct states: 

“In certain special circumstances, a judge‟s comments on draft legislation may 
be helpful and appropriate, provided that the judge avoids offering informal 
interpretations or controversial opinions on constitutionality. Normally, judicial 
commentary on proposed legislation or on other questions of government 
policy should relate to practical implications or drafting deficiencies and 
should avoid issues of political controversy. In general, such judicial 
commentary should be made as part of a collective or institutionalised effort 
by the judiciary, not of an individual judge.”9 

10. Along with other relevant stakeholders, it is now quite common for the judiciary 
to be consulted on justice-related legislation before the Scottish Parliament.  It is, 
generally speaking, for the judiciary itself to determine whether it considers it 
appropriate to comment on any particular bill and for the committee concerned to 
consider the evidence submitted, as it would that of any other stakeholder.  In 
relation to the Criminal Justice (Scotland) Bill recently passed by Parliament, for 
example, the Justice Committee took oral evidence from the Lord President and 
Lord Justice General, the Sheriffs' Association and the Scottish Justices 
Association (12 May 2009).  Such judicial involvement is not untypical of justice-
related legislation. 

11. Involvement of the judiciary in the legislative process has been the subject of 
some discussion in the courts.  In Davidson v Scottish Ministers10 the House of 
Lords upheld an earlier Court of Session decision11 that, because Lord Hardie as 
Lord Advocate had made statements in Parliament about the effect of certain 

                                            
5
 UN Commentary on the Bangalore Principles of Judicial Conduct, para 138 

6
 Judiciary and Courts (Scotland) Act, section 2(2)(b) 

7
 Judiciary and Courts (Scotland) Act, section 2(2)(c) 

8
 Judiciary and Courts (Scotland) Act, section 65 

9
 UN Commentary on the Bangalore Principles of Judicial Conduct, para 139 

10
 See http://www.publications.parliament.uk/pa/ld200304/ldjudgmt/jd040715/david-1.htm 

11
 See http://www.scotcourts.gov.uk/opinions/P566_02.html 

http://www.unodc.org/documents/corruption/publications_unodc_commentary-e.pdf
http://www.unodc.org/documents/corruption/publications_unodc_commentary-e.pdf
http://www.unodc.org/documents/corruption/publications_unodc_commentary-e.pdf
http://www.unodc.org/documents/corruption/publications_unodc_commentary-e.pdf
http://www.publications.parliament.uk/pa/ld200304/ldjudgmt/jd040715/david-1.htm
http://www.scotcourts.gov.uk/opinions/P566_02.html
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legislation, he ought not to have sat as a member of the Court of Session to 
decide a case in which the effect of that legislation was under consideration.12 

Conclusion 

12. There does not appear to be anything which would prohibit judicial involvement 
in the legislative process.  On the contrary, certain judicial involvement in the 
legislative process may be considered to be consistent with good governance 
and effective legislative scrutiny.  However, any judicial involvement in the 
legislative process is likely to be limited by the principles of judicial 
independence and judicial impartiality. 

 
Richard Hough 
Senior Research Specialist 
September 2010 
 

 
SPICe research specialists are not able to discuss the content of petition briefings 
with petitioners or other members of the public. However if you have any comments 
on any petition briefing you can email us at spice@scottish.parliament.uk 
 
Every effort is made to ensure that the information contained in petition briefings is 
correct at the time of publication. Readers should be aware however that these 
briefings are not necessarily updated or otherwise amended to reflect subsequent 
changes. 

 

 

                                            
12

 It should be noted that in this case the judge had actually piloted and promoted the bill in question 
through parliament rather than simply consulted in the legislative process. 
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